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Sandy Guinn

From: Tia B Heim [TBHeim@drhorton.com]

Sent: Friday, December 20, 2013 11.:25 AM
To: jim@driscollhearings.com; Sandy Guinn
Cc: Otak; Thomas Hansen; Jennifer Reiner
Subject: Vinterra Subdivision

Attachments: Vinterra Preliminary Subdivision PPA Response 12.19.13.pdf;
SKMBT_C554e13121916500. pdf

Hearing Examiner Driscoll and Ms. Guinn,

As you requested, please find attached the response letters from DR Horton and its attorney, Duana Kolouskova,
regarding the Vinterra Subdivision. Please let us know if you need anything else from DR Horton.

Thank you.

Tia Brotherton Heim
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DATE: December 19, 2013
TO: James Driscoll, City of Woodinville Hearing Examiner
FROM: SSHI, LLC dba D.R. Horton, Vinterra Applicant

RE: Vinterra Preliminary Subdivision PPA12003/SEP 12036
Response to Staff Report Condition Revisions

Dear Hearing Examiner Driscoll:

As you requested, this letter follows up on our previous letter dated December 10, 2013 (Exhibit
30) and responds to the City’s proposed revisions set forth in their revised Staff Report dated
December 10, 2013 (Exhibit 25) (“Revised Staff Report”).

We have also enclosed a copy of the updated sewer availability certificate. The updated water

availability certificate is in process but not yet available. We will provide it to the City as soon as
it is available. The supplement to the Critical Areas Report, which covers Parcel B, is already a
part of the record as Exhibit 8. Exhibit © is the original Critical Areas Report for Parcel A.

The following tabile addresses the Factual Corrections to Staff Report requested in our
December 10, 2013 letter.

Factual Correction Response

Requested B
#1 City’s Revised Staff Report makes this correction.

#2 City’'s Revised Staff Report makes this correction.

#3 City's Revised Staff Report makes this correction. We would like

the record to reflect that we will be submitting a revised Tree
Inventory Report with construction plans.

#4 City’s Revised Staff Report makes this correction.
#5 City’s Revised Staff Report makes this correction.
#6 City’s Revised Staff Report makes this correction.
#7 The comments that we provided in our previous letter regarding

Factual Correction #7 remain valid. As discussed in our previous
letter and at the Hearing, the City has no basis for imposing a
perimeter fencing requirement on this project. There is no basis
in the Woodinville Municipal Code, nor is there any unigue impact
resulting from this project thaf would justify such requirement.

WWW.d rh o rton com License # DRHOR**963CS
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The following table addresses the Requested Changes to the Staff’'s Proposed Conditions
requested in our December 10, 2013 letter.

Requested Change Response

#1 — Proposed Condition #2(c) in the This condition should not be imposed as it is not
“Final Plat/Site Plan” section of the Staff | consistent with Washington law regarding vesting
Report to land use regulations. Please see supplemental

letter from Applicant’s attorney, Duana Kolouskova,
in response to City Attorney email from Greg
Rubstello to Dave Kuhl (Exhibit 29).

#2 — Proposed Condition #10 in “Site City acknowledged that there is no Code basis for
Development” section of the Staff Report | imposing a perimeter fencing requirement. City
failed to articulate any unique impact of this project
that would serve as a nexus for imposing a
perimeter fencing requirement. We continue fo
object to this proposed condition.

#3 — Proposed Condition #12 in the "Site | The comments provided in our December 10, 2013
Development section of the Staff Report letter regarding this condition remain valid. The
City did not provide explanation as to why it chose
to recite only one small portion of the Woodinville
Municipal Code section regarding Undergrounding
of Utilities (WMC 15.39.010). We are not currently
requesting any variance from this WMC section.
However, we request that any condition imposed
regarding Undergrounding of Utilities make clear
that WMC 15.39.010 in its entirety applies to this
project, including subsection (4), which allows
certain City officials the authority to approve a
deviation to waive, limit, or modify the
requirement(s) for such improvements in certain
limited circumstances. We are early in the process
for this project and there may be factors about the
site, the existing infrastructure or utilities that are
not yet known that would justify such deviation. The
WMC as drafted, appropriately allows City officials
the authority to address issues with respect to
undergrounding of utilities at a later stage of a
project. We request only that the Condition clearly
indicate that WMC 15.39.010 in its entirety applies
to the project, not only the portion thereof that is
recited in the proposed condition,

#4 — Proposed Condition #16 in the “Site | The Revised Staff Report makes this correction.
Development” section of the Staff Report.

#5 — Proposed Condition #17 The Revised Staff Report revises proposed
condition #17 in a manner that is acceptable to the
Applicant. However, we would like to make sure
that the record properly reflects that the Applicant
is not responsible for installation of sidewalks on
the West side of 124" in connection with
installation of this crosswalk. If the crosswalk
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meets an existing sidewalk on the West side of
124", the Applicant will install an ADA compliant
ramp into such existing sidewalk. The testimony of
Mr. Hansen at the Hearing confirmed that the
Applicant is only required to install sidewalks on the
East side of 124™,

#6 — Proposed Condition #18 in the “Site
Development” section of the Staff Report

The Revised Staff Report revises this proposed
condition #18 in a manner that is acceptable to the
Applicant.

#7 — Proposed Condition #20 in the “Site
Development” section of the Staff Report

The comments provided in our previous letter
regarding this condition remain valid. The condition
should reference compliance with the WMC section
on “Tree Protection During Construction” in its
entirety. It is unclear why the City has chosen to
restate portions of WMC 21.15.080 (2)(c)(i) and (ii)
only.

#8 — Proposed Condition #22 in the “Site
Development” section of the Staff Report

The Revised Staff Report revises the condition in a
manner that is accepiable to the Applicant.

#9 — Proposed Condition #25 in the "Site
Development” section of the Staff Report

The comments provided in our December 10, 2013
letter with respect to this proposed condition
remain valid. At the Hearing the City agreed that
any requirement for the Applicant to take
responsibility for relocation of the offsite water
service line, should only apply if the Applicant is
able to obtain the underlying property owner’s
consent o relocate such water service line. The
proposed condition should be revised accordingly.

#10 — Proposed Condition #34 in the “Site
Development” section of the Staff Report

The Revised Staff Report revises this condition in a
manner that is acceptable to the Applicant.

Sincerely,

d&:@ | .

Tia Brothertoh Heim

Vice President of Legal and Land Development

Ce: Jenny Ngo, Woodinville Planning Consultant
Thomas E, Hansen, PE, Woodinville Public Works Director

Encl: Letter from Duana Kolouskova
Sewer Availability Certificate



SandyG
Typewritten Text
Exhibit 33
Page 4 of 10

SandyG
Typewritten Text

SandyG
Typewritten Text


Exhibit 33
Page 5 of 10

e



SandyG
Typewritten Text
Exhibit 33
Page 5 of 10

SandyG
Typewritten Text

SandyG
Typewritten Text

SandyG
Typewritten Text


Exhibit 33
Pa%e 6 of 10

i



SandyG
Typewritten Text
Exhibit 33
Page 6 of 10

SandyG
Typewritten Text


Exhibit 33
Page 7 of 10

ATTACHMENT TQ
WOODINVILLE CERTIFICATE OF SEWER AVAILABILITY
‘WOODINVILLE WATER DISTRICT

The followinig terms arid conditions appily to the Woodinville Certificate of Availability.

1. This Certificate of Sewer Avallatility is valld enly for the. réal property referericed herein, which s in
the District's service area, for the sole purpose of subniigsion to the Woodinville Building and Land
Department andfor the Seattle/King County Department of Public Health, This Cerlificate is
between the District and the applicant only, and shall not be assigned oy transferred by any party
without the prior expiess written consent of the parfles, such consent not ta he unreasonably
withheld. Further, no third persen or party shall have ‘any rights hareundst whether by agency or
as a third party b'enaficiary:-or atherwise.

2. ‘This Distrlet makes rio represeritafions, exgpress or implied, thatthe-applicant will be able to obtain
the necessary permits, approvals, ard autherizations from Woodinville er any other govermmental
agency niecessary before applicant can utilize service which isthe sutiject of thig Certificate.

3. As of the date of the issuance of this Certificats, the District hais sewer avaiiable te provide sueh
utility service to the property whiel is the subject of this Cerlificate, and the ufility systems exists or
may be extended by the applicant to pravide service.to.such property. However, service af a level
consistent with the sewer system plan of the. District-and meeting the Districl's standards may
requlre improveménts to the District's sewer system.  The Issuance of this Certificate cragtes no
contractual relationship between the District and the applicant, and the issuance of this Cerfificate
may hot be relied upon-and does not constitute the District's guarantee that sewer will be available
at the time the appficant may apply to the District for-such. service.

4, Applivation for ard the pessible. provision of District ufility service to the property which is the
subject of this Certificate shall be subject to and conditioned upan the avaliability of sewer service
fo the property at the time of such application, as well as all federal, state, and District laws,
ordinances, policies; and regulations in effect at the time of such application for utility service.

112]12 (a1 |
Date Signature acknowledges receipt and understanding of Water Availability
Certificate and. sttachrment,
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~ JohnsMonroe
MitsunagaKolouskova

Robert D. Johns » Michael P. Monroe * Darrell S. Mitsunaga * Duana T. Kelougkova

Hearing Examiner Driscoll December 19,2013
City of Woodinville, City Hall

17301 133™ Avenue NE

Woodinville, WA 98072

Re:  Vinterra Preliminary Subdivision: Staff Recommended Condition 2.c.

Dear Hearing Examiner Driscoll:

Thank you for the opportunity to respond to City staff and the City Attorney’s comments
regarding the vesting issue identified for this project, specifically again staff’s
recommended condition 2.¢ on pages 16-17. The City’s attempt to limit vesting at the
preliminary plat stage to only certain aspects of zoning is not supported by the vested
rights doctrine and is not possible to implement in practice.

The vested rights doctrine expressly applies to all zoning and land use regulations. Noble
Manor v. Pierce County, 133 Wn.2d 269, 278, 943 P.2d 1378 (1997).] This case law is
long established law which the City does not (and cannot) dispute.

The City fails to address the fact that the very considerations addressed in recommended
condition 2.c on pages 16-17 are zoning considerations, i.¢. vested at preliminary plat
application. The City also fails to explain why il addresses certain zoning considerations,
but not others which it would prefer be deferred to the time of building permit, Apart
from having no legal support for its position, the City also fails to provide a meaningful
distinction between those aspects of the zoning and bulk regulations that it agrees vest
now versus those it prefers to vest later,

The City does not explain why the staff report is internally inconsistent. As we
previously noted. the table on pages 6-7 of the Stafl’ Report indicates the requisite
building setbacks for each applicable zone. That table shows the specific setbacks which
apply to the lots in this preliminary plat. However. in recommended condition 2.¢ on

' Extensive case law since Noble Manor discusses the vested rights doctrine and its freezing of all zoning
and land use regulations. The applicant is available to provide the list and description of case law authority
if the Examiner so desires.

T: (428) 451-2812 » F: (425) 451-2818 '
1801 114th Ave. 3E « Suite 110 «» Bellevua, WA 98004
www jmmklandusslaw.com
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Hearing Examiner Driscoli
December 19, 2013
Page 2

pages 16-17, staff then asserts those very building setbacks should not be established
unti] building permit application. Staff provides no explanation for this inconsistency,

Staff also specifically addressed vesting of impervious surface coverage on page 19 of
the Staff Report, which states that “Drainage facilities must be designed for maximum
impervious surfaces allowed, or a note shall be placed on the final plat map stating the
impervious surface maximums allowed.” Staff Report, page 19 (#19). Since building
permit applications cannot be submitted until after final plat recording, how can the City
determine whether the drainage facilities are adequate at the time of platting unless
impervious surface limitations vest at preliminary plat?

The City Attorney’s comments perpetuate this inconsistency. The City Attorney states
that land use regulations for density and dimensions are considered when approving
subdivision lot sizes. But the City Attorney argues that those very dimensional
regulations do not include setback regulations. If that were the case, how can the Hearing
Examiner determine if the preliminary plat is consistent with zoning if he can’t know
whether the lots created under the subdivision will be consistent with each zone’s
requisite setbacks? The same holds true for all the other zoning and land use regulations
listed in recommended condition 2.c on pages 16-17.

Finally, the City does not address our previous discussion of RCW 58.17.195, requiring
that a plat only be approved after the city makes a finding of fact that it is in conformity
with the zoning and land use laws in effect, ie. those that the plat vested to.
Additionally, the City does not address WMC 20.06.020 and WMC 20.06.040, requiring
that preliminary plat be reviewed for consistency with the property’s zoning.

The applicant does not dispute that building regulations. such as those regulations
addressed under the IBC, as amended by the City, vest at the time of building permit
application. However, those regulations are very different from zoning and land use
regulations which do vest at preliminary plat application. However, the City’s request for
a final plat note which would defer the vesting of zoning regulations to the time of
building permit application is inconsistent Noble Manor, its progeny, RCW 58.17.195,
WMC 20.06.020. As a result, we respectfully request the Hearing Examiner reject this
proposed condition and instead review those elements listed under 2.c. under the
preliminary plat.

Singerely,

SN ! /« (’\

P P

Puatia T. Kolouskova

Direct Tel: (423) 467-9966
Email: kolouskova ajmmlaw. com

.....

e Client 422-3 Lir to Woodinvitle Examiner Driscoll Second 12-18-13 -

I()H!\’Sn\[(NR()[-';-N[I'I‘HI‘Nz\(:z\v]\'()1.()[ SROVA - PLLC


SandyG
Typewritten Text
Exhibit 33
Page 10 of 10

SandyG
Typewritten Text




